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Ccepensaticai-Pronrtiona-Servi c* In Grade Re<piirtmant-Aasi«i^ant to Higher 
Orate Position Without Corresponding Rut* Increase 

Tb. «no. in gmin r-julr—.t of ..ctlo» 1J10 of t^Suppl— ««l^rosrl- 
t , lot 195a— Whitten A* Midi— nv~l. not only «n *«iToprl*fcl<m renwictlcm 
£ to prevent 

tb^SSTin «*!<■»*• hny not be OW«rr^ °r 

tion prior to tbs tins he neets the necessary serrloe re^ireaent 
Bant of CKspensetlon finsd for such position, also the sssi^pewnt of 
JSeTtTSw perform the duties of a position classified in <*»*rnde 
SSThS SS5 IS tM in that of « position classified in a Lover gxmde la OC 
tmrr to tbs provisions of the classification Ant of 19 * 9 - 

OonpMLLnr General Warren to the Acting Chairnaa, United States Civil Servioe 
Oceraissioiy March 2 , 1953: 

Tbs attention of this Office has been called to Departmental Circular 
BO. en, Bo. 11, of October 17 , 1952, ^ 

Civil Service Oaemlsslon authorising the assignment to higher 

aQilayees vtoo do not neet the service r *7 ul ******* Stat 

Supplsnental Appropriation Act of 1952 , as amended (65 8 tat. 757, 75 o) 66 8tat * 
122 )i gaunly i pao an as tbs Whitten Aaendaent. 

paragreph I of tbs circular sets forth tbs basic policy of the Oo*iaaion 
as follows: 

Wbsn an employee is not eligible for pr«otlon of two Shades tecause^or the 
provisions of Section 1310 of the Buppl«aental jpg^at ^ Act^ 

it does not nean that an agency nay not assist the higher gra ae w w 
mfl responsibilities to such employee. For exaople, an oocupant of a 
S-lT^ition who Is otherwise eligible any be tat^s 
‘ spansibillties even though he is not eligible under Secti on 1 310 Far ^w“ ^ 
♦w GB-12. In this case the agency nay prosote the employee to 
gtsts tbs ramsons for this action in the “renarks ooluam of Fom 50. 


wph IV gives two typical examples of situations in which the stated 
be used os follows: 


A. An employee who served at grade OS-11 for one year is propo sed for prone 
tftoa ton nmrt grade OS-13 . He does notnset 

of tbs Whitten A wsndn e nt far the grade. However, he neets the Ca **-**^*L 
qaliflongjaia standards for the OS-13 position. The ssgOoy^iiay he omcliOly 
xo tbs duties of the 08-13 position and prone ted to and paid at grads 
08-12. Bo position at OS-12 need be created. 
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B. An employee hM served In a pprmie GS-11 position for Just six months. 
He is proposed fOj. m OS -12 vn^AXicy . He meets tha Oamsieeion' s qualifications 
standards for the 08-12 position The agency desires to have the employee's 
03— UL position vacated. The employee may be officially assigned to the duties 
of the 08-12 position and paid at h :;S-11 rate. His former 08-11 position 
will be considered SS having been vested. 

It appears fro* tbs foregoing that the circular purports to authorise 
the official assignment of an employee to oocupy and perform tha duties of a 
position w hi ch lag ally is classified in one grade while he is to receive the 
salary of a position which is classified in a lower grade- In Rich respect, 
paragraph V of the circular provi des : 

* * * In example A, above, the action would be reported as "‘Promotion" 
under authority of "C 8 Reg 8.10(Xa) (l)" or "7«1 06", as applicable . The "To 
column would show the title of the 08-13 position, hit the grads shown would 
be QB-12 sad the salary would be that for grade 08-12. * * * 


In example B, above, the actl >n wcwld be reported as a "Reassignment" 
under authority oft 8 Reg 8.108 (a) (1)" or."7.106", as ^pplicshls. Has "To* 
ooltmi wou ld show the title of the 08-12 position, but the grade shown would 
be 08-11 sad the salary would be for grade 08-11. * * * 

She restriction of the Whitten Amendment is not solely upon the 
mm of appropriated funds but 1 * upon "excessively rapid promo tion s" and 
provides e xpr essly that "No perao’- in any executive department or agency 
whose position is subject to the Cl ass if lost ion Act of 19^9, as amended, 

«k«i i he promoted or transferred to s higher grads" except subject to the 
stated therein. While the circular indicates that an esployee 
le not to be "officially promoted" to the higher grade position until he masts 
the eervloe requirement* of the Whitten Amendment, the action authorised by 
the circular to all intents and purposes has the affect of press? ting or 
trmiferriig an smj.il nj as into the higher position-- except for the payment 
of the salary thereof — prior to the time he meets the necessary service 
requirements. Such action, in aty opinion, is contrary to the applicable 
pro visions of the Whitten Amendment and is not authorised. 

furthermore, tha assignment of on employee to oosupy sad per fora the 
duties of s position classified In one grade while his salary is fixed in 
that of a position classified in * lower grade, appears to be oontrary to 
the provisions of the Classification Act of 19*»9> 63 8 tat. 95&, which oaa- 
teogklates that employees shall receive the salary provided for the 
grade in which the position they occupy and perform the duties of bee 
been classified. 

Moreover, this Office knows of no legal authority under the Classification 
Act of 19 * 9 , or otherwise, far pnying an employee the salary applicable to a 
specified grade In which no position has been esta b l is hed, as in ex amp l e A 

r {t\ ,v. A 

*<-r- A • M • 

’ t **. • ‘ : 1 „ 
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above, or In which th* position h am been vacated, as in example B. Also, 

'the action authorised by the circu l a r sppeers to oaoftlhite tha Indefini te 
assignment of an e»©loyee to the work of a higher claaaified grade oontwary 
to the provisions of 5 U.8.C. 3&- 

gn%m natter been given careful consideration but, tor the foregoing 
■ a* nr>pii I am required to conclude that the action author 1 s#4, Ciratlnr Mo • 
671 Supple m e n t No. 11, la Improper and illegal. Accordingl y , th is Of flee will 
not' tvororm payments of compensation for peraonMl changes hereafter made on 
such basis or otherwise recognize the validity of each changes. 


Approved For Release 2002/05/07 : CIA-RDP62-00631R000300020011-6 



